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The History and Growth of Representations and Warranties Insurance in the United States 
 

Representations and Warranties (R&W) insurance solutions have been available for more than 10 years. However, 
within the last five years, their use in the United States has increased exponentially. In 2015, approximately $20 
billion of insurance capital was issued in the U.S. R&W insurance market, nearly double that of 2014 and three 
times that of 2013. Most leading PE professionals have now had years of experience with these solutions and are 
confident that this upward trend is likely to continue beyond 2016, with R&W insurance becoming a common tool 
for providing indemnity protection to buyers in place of the more traditional remedies found under standard 
private transaction agreements. For more on market trends, see What is Representations and Warranties 
Insurance. 
 

Scope of R&W Insurance (What Is It?) 
 

Representations and warranties insurance (also referred to as reps and warranties insurance, RWI, R&W 
insurance, warranty and indemnity insurance, or WI insurance) is designed specifically to cover losses resulting 
from unknown breaches for all of a seller’s representations and warranties in a private acquisition agreement. 
Although R&W insurance can be used in a variety of scenarios, it is used primarily to achieve one of three main 
objectives: 

• To supplement a buyer’s existing indemnification limits (i.e., indemnity cap, survival periods, etc.) 

• To provide coverage to a buyer in lieu of traditional indemnification limits, essentially replacing a buyer’s 
remedy for breaches related to representations and warranties under the purchase agreement 

• As a means of backstopping a seller’s existing escrow/indemnification obligation to the buyer 

R&W insurance is generally meant to cover breaches of all general and fundamental representations and 
warranties within a purchase agreement (e.g., misstated financials, unknown third-party claims over intellectual 
property, failure to obtain environmental permits, etc.), which are unknown to the buyer’s deal team at the time 
of execution of the agreement. Additionally, pre-closing tax indemnities are generally covered, but only to the 
extent the seller’s financials are incorrectly calculated in regard to such taxes, not for failure to collect from seller. 
Finally, and most importantly, a typical buy-side policy does provide the buyer with the benefit of coverage for 
seller fraud. For more, see What is Representations and Warranties Insurance? — Scope of Coverage. 
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The Industry Is Driven by PE Buyers/Sellers Maximizing Economic and Transactional Efficiencies 
 

Much of the success of the R&W insurance policy is attributed to the few PE trendsetters that saw the product as 
a way to differentiate their bids in a competitive scenario. By accepting the R&W policy as a replacement for the 
seller’s traditional indemnification, PE buyers were able to offer far more competitive terms to sellers, in regards 
to indemnification requests. As these PE buyers became sellers, and in a sellers’ market, quickly the request from 
sellers that a buyer take a policy in place of their traditional indemnification and escrow, became an explosive 
trend. What was once a competitive advantage to these early PE buyers has quickly become a competitive 
disadvantage to those not willing to entertain the utility of the R&W policy in place of a seller’s indemnification. As 
more strategic acquirers look to purchase assets from the PE sellers, they too are becoming increasingly familiar 
with the R&W policy, though still far from that of the PE buyers and sellers (see the percentage of use graph 
below). 

 

Emerging Trends Driving PE R&W Insurance Usage 
 

The Competitive Landscape 

As the use of representations and warranties solutions has become more prevalent, so too have the ways in which 
M&A professionals use these tools. Generally, an R&W policy should help both buyer and seller expedite a 
transaction by softening laborious negotiations of reps and warranties and corresponding indemnification terms. 
This, in many cases, can streamline negotiations and effectively lead to the consummation of transactions a buyer 
and seller may not otherwise come to terms on. For more on strategic uses, see Strategic Uses of Representations 
and Warranties Insurance Policies. 
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Beyond just remaining competitive in an auction process, one very significant value the R&W policy provides PE 
buyers is the ability to mitigate/replace/eliminate the risk that future breaches of the newly acquired assets will 
spillover into management disputes with those selling shareholders that are staying on with the companies to 
deliver the expected performance that PE buyers are looking to achieve from the same selling shareholders. 
Having a third-party insurer that is willing to accept the seller’s risk of such breaches, provides another avenue for 
which buyers can recover for losses while only minimally distracting the management and performance of 
operations. 

Forced by Seller 

As alluded to earlier, it is becoming far more common in today’s market for PE sellers to be forcing the bidders 
within an auction process to consider taking the R&W policy as a replacement for the majority of the seller’s 
indemnification obligations. Sellers will reach out to R&W brokers, in many cases before the auction has started, 
to market a buy-side R&W policy to obtain the most competitive structure, pricing, and terms. The broker will 
then work with the seller and their counsel to make sure that the appropriate structure is contemplated under the 
transaction agreement with the first draft of the purchase agreement indicating the R&W policy as the primary 
avenue for recourse to the buyer. While the seller is more frequently directing the use of the buy-side R&W policy, 
the correlation as to who pays is not a direct one. As you see from the "Who Pays" chart below, nearly 60% of the 
time, the R&W policy will be split between the buyer and the seller and part of the transaction expenses—while 
20% of the time the buyer and 20% the sellers pays the full cost of purchasing a policy, typically 3%–4% of the limit 
of liability. To better understand pricing and coverage metrics, please see “What is Representations and 
Warranties Insurance? – Pricing and Insurance Markets.” 

Once the final bidder is selected, the seller will deliver the broker(s) contact information over to the buyers deal 
team and the policy will be begin immediately at the ‘Underwriting’ stage in the normal course, saving potentially 
critical time on the backend. To better understand R&W insurance brokers role, please see Selecting the Right 
Representations and Warranties Insurance Policy — Role of the Insurance Broker. 
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To get buyers comfortable that insurers are going to be there to pay claims, it is often just as important to first 
focus on the seller’s ability / willingness to pay claims. Most sellers will be reluctant to pay claims for breaches 
after a deal has closed and a dispute will likely be the result, which is an emotional event for many sellers and one 
which they therefore will fight aggressively, meaning longer period, more legal costs, and a less desirable outcome 
for both sides. In many cases, a buyer would also be left to put on notice and manage multiple sellers at once. By 
transferring this recovery mechanic to a single A-rated third-party insurer, the process becomes more streamlined, 
less emotional, and overall more efficient. This doesn’t mean there won’t be any pushback from insurers, just that 
the R&W insurers are less likely to spend more time and money defending a claim, which otherwise should be 
paid, than a seller would. Additionally, with the limited market participants of R&W insurers, future business and 
relationships are imperative for a successful R&W practice and the declination of any single justified claim would 
be met with an immediate refusal to do business with and likely a complete shutdown of that insurers place in the 
R&W insurance market. Obviously with PE firms and their outside counsel being repeat ‘buyers’ in the M&A 
market, the leverage they are collectively able to bring to bear on the insurance companies has a farther reaching 
effect than would otherwise be on an individual or group of sellers. 
 

Pure Economics 
 

When breaking down the financial impact of using a R&W policy to replace the indemnity and escrow obligations 
of a seller in a private transaction, it is important to first bifurcate the two separate concepts, indemnity (clawback 
risk) and escrow (idle funds). While both may have similar financial implications, ‘cash is king’. As such, cash 
escrow, or avoidance thereof, can be more easily understood in terms of opportunity cost and return on 
investment. See Table 1 below. 

Empirically, we know that for financial investors, PE/VC/etc., capital not being put to use, such as sitting idle in 
escrow, can actually have a negative return—since it’s not meeting the funds expected Internal Rate of Return 
(IRR). Therefore, the ability to eliminate the escrow and take proceeds immediately off the table, has an intrinsic 
value associated with that investors expected IRR or the future value of that capital being reinvested (opportunity 
cost). This still does not take into account the clawbacks for potential losses of this ‘at risk’ capital or benefits from 
funds to be closed out earlier, investors books to hold less liabilities overall or the administrative cost and hassle 
associate with escrows being managed (in many cases, buyers and sellers will agree an indemnity escrow is not 
necessary, given the minimal indemnity). 

 

 

Exit Value $100,000,000       

 IRR 
Acquisition 
01/01/2011 01/01/2012 01/01/2013 01/01/2014 

Closing Funds 
01/01/2015 

Escrow 
Release 

01/01/2016 Total 
W/O Policy 16.02% $85,000,000 Hold Period $90,000,000 $10,000,000 $100,000,000 
W/ Policy 17.36% $85,000,000 Hold Period $99,333,750 $500,000 $99,833,750 
Increase IRR 1.34%     $9,333,750 ($9,500,000)  

Initial Escrow 10% Duration (mos) 12 Policy Rate 3.50% Insurance/Escrow 95%  Cost of Policy* ($166,250) 
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For purposes of Table 1, we have assumed that the full indemnity cap was satisfied by an escrow and the 
corresponding economics for avoiding this escrow through the use of an R&W policy. In most cases, a full 
indemnity cap of 10%–20% would not be satisfied 100% with escrow, however, once the cap is lowered down to a 
minimal amount, say 50–100bps, 100% of this ‘new’ cap using the R&W policy structure, is typically met with 
escrow. 

By making R&W insurance part of a programmatic approach, investors may be able to increase the overall IRR 
performance of their funds by 1%–3%. With the increase in efficiency/profitability associated with closing out 
funds and distributing capital to investors earlier, this will also lead to additional benefits by allowing capital 
investors to begin fund-raising and investing out of the new fund sooner. 
 

R&W Policy Retention alongside Transaction Agreement Baskets and Caps 
 

In most cases, the R&W policy deductible, referred to as a ‘retention,’ takes the buyer deductible and seller 
indemnity cap into account and the aggregate of the two will equal this retention. A typical basket under a $100 
million purchase agreement, according to the ABA studies, is generally accepted at roughly 50–100bps of 
enterprise value, with the former usually being a standard deductible and the latter being a ‘first dollar’ or ‘tipping 
basket’ type concept. This is important as the two different concepts are handled differently as it relates the 
retention under the standard R&W policy. In most cases, a transaction will have the straightforward deductible in 
the purchase agreement and any losses that are borne by the buyer under that deductible will count towards this 
policy retention—so the R&W policy retention will typically equal the deductible plus the indemnity cap / escrow. 
However, if the threshold is a first dollar or tipping basket, these first losses get shifted to the seller once met, and 
therefore the R&W policy retention will be borne exclusively by the sellers indemnity cap / escrow—so the R&W 
policy retention MUST match the indemnity cap / escrow in this case. 

In the R&W Common Buyer Structure ($100 million EV) chart below, you will see a $100 million transaction with a 
50bps true deductible / basket and a 50bps indemnity cap / escrow to meet a 100bps retention under the R&W 
policy. Should the 50bps basket be tipping, the full 100bps R&W policy retention would need to be satisfied solely 
by the seller indemnity cap / escrow. All rates are market and percentages would translate on a relative basis 
depending on the given enterprise value (EV).  See Table 2 below.  

Exit Value $100,000,000       
 
 
 IRR 

Acquisition 
01/01/2011 01/01/2012 01/01/2013 01/01/2014 

Closing Funds 
01/01/2015 

Escrow 
Release 

01/01/2017 Total 
W/O Policy 14.64% $85,000,000 Hold Period $80,000,000 $20,000,000 $100,000,000 
W/ Policy 17.08% $85,000,000 Hold Period $98,667,500 $1,000,000 $99,667,500 
Increase IRR 2.44%     $18,667,500 ($19,000,000)  

Initial Escrow 20% Duration (mos) 24 Policy Rate 3.50% Insurance/Escrow 95% Cost of Policy* ($332,500) 
*Cost is split with the buyer 

Table 1 Illustrates the increased internal rate of return (IRR) to investors for a single investment however does not account for increased intangible 
value based on the reduction of claw-back risk and the certainty of proceeds associated with potential future losses that are now avoided. 
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Table 2 Compares the most common R&W insurance structure against a standard private transaction agreement indemnity structure. 
 
 
Structuring Indemnity—R&W Policy Coverage for Both General and Fundamental Representations 

Just as with a standard purchase agreement, the risks for general and fundamental reps are handled somewhat 
differently when it comes to deductibles/baskets/thresholds, caps/escrows, etc., the same considerations hold 
true when negotiating the R&W insurance policy. In most cases, individuals will obtain a buy-side R&W policy to 
cover what would otherwise be a 10% cap for general reps, while the market R&W policy will still cover both 
fundamental and general reps for this amount—leaving the fundamental coverage from 10%–100%, typically not 
covered by the R&W policy. Along with the standard policy not covering the fundamentals up to the purchase 
price, there is also the question of any exclusions, mostly stemming from general reps, which may be identified 
through the underwriting from the insurer for ‘known’ items and therefore not covered by the R&W policy. How 
buyers and sellers work to solve for these gaps vary, but depending on the structure of the transaction, one of the 
buyer or seller is generally left with the remaining risk for these gaps. 

Recourse then, under your standard private transaction agreement, is now rewritten to describe how the R&W 
insurance policy will change the buyer’s recovery mechanics. In some cases, the R&W policy will be the "sole and 
only recourse to buyer above the indemnity [Cap/Escrow]." In other structures, the recourse will have instructions 
that allow buyer to seek recourse against the indemnity cap / escrow, then against the R&W insurance policy (‘to 

R&W Common Buyer Structure ($100M EV) 

 
$90.0M or 90.0% Proceeds at 
Close ($10M Escrow and/or 

10.0% Indemnity ‘Cap’) 

  
$99.2M or 99.2% Proceeds at 

Close (Escrow & Indemnity ‘Cap’ 
limited to $500k with buyer 

protection now >10.0%) 

• Absent R&W insurance a purchase 
agreement may have a 0.5% buyer 
basket and a 10.0% seller indemnity 
cap with corresponding escrow 

 • Using the Buyer R&W policy a seller 
can reduce their indemnity Cap and 
escrow down to 0.5% to satisfy a 1.0% 
retention under the policy 

 • This allows sellers to receive far more 
proceeds at closing while also 
eliminating substantial tail or “claw-
back” risk post-Closing 

 • Buyer maintains equal or better 
protection post-Closing with potential 
to ‘add-on’ if they require additional 
limits 

Traditional Indemnity ‘Cap’ / 
Escrow under purchase 

agreement ($10.0M or 10.0%) 

 

R&W Insurance to Replace 
Indemnity ($10.0m or 10.0%) 

• Buyer has extended survival periods of 
3 years for general and 6 years for 
fundamental reps and makes all claims 
beyond the retention directly to the A-
rated insurance company      
 

 Costs of R&W Policy ($300k) = 3.0% of $10.0M R&W Limits 
 Indemnity ‘Cap’ & Escrow ($500k) 

= 1.0% ‘Retention’ under Policy (Cap + Ded.) 
Buyer ‘Basket’ ($500k)  Buyer ‘Basket’ ($500k) 

Absent R&W Insurance  R&W Insurance –  
Replace Majority of Indemnity 
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the extent it provides coverage or until limits of liability have been exhausted’), and then back against the seller (in 
some cases only for fundamental reps and not to include R&W policy exclusions—or vice versa). The different 
recourse considerations will vary based on the indemnification structure and the corresponding R&W policy. See 
the Indemnity Matrix below. 

Indemnity Matrix—Buy-Side R&W Policy 
 

The Indemnity Matrix below describes just a few of the different indemnity structures under a transaction 
agreement typically used alongside a buy-side R&W insurance placement. The details of each of these structures 
are highlighted in a brief paragraph below Table 3. To understand the difference between a buyer and seller R&W 
policy, please see Selecting the Right Representations and Warranties Insurance Policy — Understanding the 
Differences in R&W Policies. 

 

 
Indemnity Structure 

Examples 
Typical Policy 

Limits* 
Seller General 
Cap/Escrow 

Fundamental 
Cap 

Exclusion 
Coverage

** 
Comments 

1 Zero-Seller Indemnity 10 – 30 % Limits Zero Zero Zero Provides seller with a public style exit - zero indemnity 

2 Zero Escrow Cap 
/Fundamentals Only 

10 – 15 % Limits Zero Full Zero Provides seller with zero escrow requirement and only 
indemnity for fundamentals 

3 Limited Escrow Cap  /Zero 
Fundamentals 

10 – 30 % Limits 0.50-1.00% of purchase 
price 

Zero Zero Provides seller with minimal escrow/indemnity Cap 
and a clean exit limited to that Cap 

4 Limited Escrow Cap 
/Fundamentals 

10 – 15 % Limits 0.50-1.00% of purchase 
price 

Full Zero Provides seller with minimal escrow/indemnity Cap 
while buyer maintains full indemnity for fundamentals 

5 Limited Escrow Cap 
/Fundamentals and Exclusions 

10 – 15 % Limits 0.50-1.00% of purchase 
price 

Full Match Policy 
Limits 

Provides seller with minimal escrow/indemnity Cap 
while buyer maintains full indemnity against seller for 
fundamentals and policy exclusions 

6 Limited Escrow Cap /Limited 
Exclusions 

10 – 15 % Limits 2.00-3.00% of purchase 
price 

Zero 1.00 – 2.00 
% 

Provides seller with minimal escrow/indemnity Cap 
while buyer maintains some additional indemnity 
against seller for policy exclusions 

7 Full Escrow Cap 
/Fundamentals and Policy 

10 – 15 % Limits Match Policy Limits Full Match Policy 
Limits 

Policy is first recourse for covered losses while buyer 
maintains traditional indemnity against seller for 
fundamentals and policy exclusions 

Table 3 Indemnity Matrix; *Calculated as a percentage of Enterprise Value (EV); ** Transaction specific policy exclusions may result pending insurers 
underwriting. 

Indemnity Structures Explained 
 

1 Zero seller indemnity. Under this structure, the goal is for the seller to exit in a public-style transaction 
where there is zero survival of the reps post-closing. This includes both the fundamental and general reps 
and marks a truly ‘clean’ exit for sellers. PE firms are using this with more frequency where they are able 
to demand certain terms in an auction style scenario. R&W insurers will entertain this type of transaction 
whereby they have a level of confidence that both the buyer and seller have in place both competent 
counsel as well as appropriate M&A and diligence expertise to indicate that both seller disclosures and 
buyers diligence have been appropriately handled. Oftentimes, a seller will purchase limits for a buyer to 
entice them to accept the R&W insurance policy as the sole and only recourse for losses, and in many 
cases will purchase more than what would otherwise have been negotiated absent of R&W insurance. 

2 Zero escrow or cap / fundamentals only. Under this structure, the seller is able to exit with zero escrow 
and indemnity requirements for general reps making the R&W policy the sole and only recourse for losses 
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related to those reps. As the fundamental reps are generally perceived by both parties as less risk, the 
buyer still receives the fundamental rep indemnity up to the purchase price for those reps. This style 
allows sellers to take all of the proceeds off the table, less policy premiums, while buyer still gets comfort 
that they have coverage for both general reps from the R&W policy and fundamental reps from the seller 
through the transaction agreement. 

3 Limited escrow cap / zero fundamentals. One of the most frequent structures since it provides seller with 
a relatively clean exit, this structure allows seller to place a very minimal amount of escrow/indemnity 
(50bps under Table 2 for example) and guarantee the remaining 99.5% of transaction proceeds. In this 
structure, the buyer is left with any gap of coverage/recourse for any underwriting exclusions from the 
policy and/or fundamental reps coverage above the policy limits. Sole and only recourse for buyer is 
against the R&W policy only once this minimal indemnity/escrow is exhausted and expressly states that 
no such further recourse would be provided to the buyer from seller—including for fundamental reps. 

4 Limited escrow cap / fundamentals. Also a very frequent structure since it is nearly a mirror image of 
Limited escrow cap/zero fundamentals (number 3 above) though in this scenario, the buyer receives 
coverage for fundamentals, most often up to the purchase price, for fundamentals. Under this structure, 
though the buyer is still left with the gaps for any exclusions that would arise out of the insurers 
underwriting. 

5 Limited escrow cap / fundamentals and exclusions. Becoming more common, in this structure, the 
purpose is for the buyer to remain whole in having recourse against either the seller or the R&W policy 
while still allowing the seller to take as much of the proceeds off the table at the same time. For any gaps, 
underwriting exclusions and/or fundamental reps, the buyer maintains recourse against the seller. The 
transaction agreement would then provide that the buyer must first seek recourse against the R&W 
policy, above the minimal indemnity/escrow, and then only to the extent the R&W policy does not 
provide coverage (by way of exclusion or exhaustion of the limits of liability), then the buyer can once 
again seek recourse against seller—in most cases with a standard cap for general reps excluded under the 
R&W policy, while up to the purchase price for fundamental reps. 

6 Limited escrow cap / limited exclusions. In this structure, a buyer and seller agree to a more modest 
indemnity escrow/cap around 2%–3% of the enterprise value while the R&W policy still contemplates the 
50bps of the seller contribution to meet the obligation of fulfilling the R&W policy retention (see Table 2). 
The sole and only recourse against seller is limited to this 2%-3% escrow/indemnity while the buyer is also 
required to seek recourse against the R&W policy whereby coverage is available. This provides sellers 
with a guarantee of 97%–98% of proceeds at closing while also giving the buyer some an additional 
avenue of recourse for losses that would be excluded under the R&W policy—since the seller would 
essentially be providing an additional 1.5%–2.5% escrow/indemnity beyond that required to reach the 
R&W policy retention. 

7 Full escrow cap / fundamentals and policy. Whereby, a buyer has significant leverage and is only taking 
an R&W insurance policy as a favor to the seller a full seller indemnity structure under the agreement will 
be covered by a standard buy-side R&W policy. This obviously gives the buyer the same recourse against 
seller that they would have otherwise received absent an R&W policy though the order of recourse would 
have the buyer required to pursue the R&W policy before coming after the seller. This is a great option 
for strategic acquirers that may be keeping on selling shareholders to manage the go-forward 
performance of the acquired assets and for that any contentious disputes could be counterproductive. 

 

For more on structuring the transaction agreement to include R&W Insurance please see, Representations and 
Warranties Insurance: Drafting and Counseling Considerations 

 



 

 
Page 9 of 9 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
This excerpt from Lexis Practice Advisor®, a comprehensive practical guidance resource providing insight from leading practitioners, is reproduced with the 
permission of LexisNexis. Lexis Practice Advisor includes coverage of the topics critical to attorneys who handle legal matters. For more information or to sign 
up for a free trial visit www.lexisnexis.com/practice-advisor. Reproduction of this material, in any form, is specifically prohibited without written consent 
from LexisNexis. 

 
 Learn more at:  lexisnexis.com/practice-advisor 

  
 

 
LexisNexis, Lexis Practice Advisor and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. 
© 2017 LexisNexis. All rights reserved. 


