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Coverage 
 

Representations and warranties insurance policies are heavily negotiated to match the terms and definitions, and 
work hand-in-hand with the indemnity provisions, of the relevant transaction agreement.  However, most policies 
have a set of general coverage aspects that are worth highlighting. 

Transaction Size and Policy Limits 

Most transactions using R&W insurance are within the range of $50 million to $2 billion of enterprise value, which 
typically will result in a policy limit of $5 million to $200 million, or 10% of the enterprise value (2015 ABA Private 
Target M&A Deal Points Study).  This limit is the dollar value of insurance coverage (akin to the indemnity cap) that 
a buyer would otherwise receive from a seller under a traditional acquisition agreement. 

Deductible/Retention 

A deductible, for purposes of the R&W insurance policy, is defined as the “retention.”  A retention functions similarly 
to a non-tipping basket or standard insurance deductible such that a specific amount of losses must be incurred 
before the insurer’s obligations to pay claims under the policy is triggered.  However, under an R&W policy, the 
retention is most often shared between the buyer and the seller.  Insurers use the retention to ensure that the 
insured has money at risk prior to being able to recover on claims made against the policy.  For a $100 million 
transaction, the retention might range from $1 million to $2 million, or 1% to 2% of the enterprise value.  Most R&W 
insurance purchasers in today’s market will seek the lowest deductible/retention possible under an R&W policy as 
this effectively reduces the amount for which the buyer and seller would otherwise have to allocate (effectively 
lowering the seller indemnity cap to roughly 1% of enterprise value, or less). For purposes of the policy, this is often 
achieved with a non-tipping buyer basket and a traditional seller indemnity cap (typically satisfied with an indemnity 
escrow equal to this lowered cap) under the purchase agreement that cumulatively make up the retention under 
the R&W policy.  The concept is that once the buyer is no longer provided recourse against the seller for losses 
beyond the lowered indemnity cap, the buyer recovers from the insurance company for losses above the indemnity 
cap (meeting the policy retention), within the policy limit.  To illustrate, the buyer basket and seller indemnity cap 
(collectively the policy retention) and policy limit should all go “back-to-back” and provide for similar coverage up 
to the intended amount of indemnification for losses related to breaches of representations and warranties 
previously contemplated under the transaction agreement. See Table 2 provided in Representations and Warranties 
Insurance for the Private Equity Industry – R&W Common Buyer Structure. 
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Note that depending on the perceived transaction risk, insurers may be willing to provide a zero-seller-indemnity 
policy, but this option generally increases pricing and may have other negative impacts on the extent of the terms 
of coverage under the policy. 

Survival 

The survival period under a buy-side R&W policy generally extends beyond the typical 12 to 18 months survival 
under a private transaction agreement, with three years survival for general representations and warranties, and 
six years (or until the applicable statute of limitations) for fundamental representations and warranties and 
indemnification for pre-closing tax matters.  As the survival period under a buyer policy typically extends beyond 
the survival period under the transaction agreement, a buyer should be able to obtain a drop-down, or reduction, 
in the policy retention amount once the survival period under the transaction agreement has terminated.  Sell-side 
policies will typically track the survival period and indemnification limitations set in the transaction agreement. 

Pricing and Insurance Markets 

Prices can fluctuate depending on a particular insurer’s appetite for the specific risk and the insurer’s program 
priorities at that time but, generally speaking, pricing is fairly flat with rates at 2% to 3% of the policy limit.  For 
example, a $100 million transaction requiring (or replacing) a $10 million indemnification, or 10% of the enterprise 
value (2015 ABA Private Target M&A Deal Points Study), may lead to a policy premium of $300,000, or 3% of the 
$10 million limit.  All other things held equal, policy rates tend to decrease as the size of the policy limit increases, 
and vice versa.  This indicates an overall average cost of an R&W insurance policy at just 0.20% to 0.30% (20-30 bps) 
of the enterprise value of a US private M&A transaction.   
 
The U.S. R&W insurance market had six core insurers by the end of 2014, with each insurer averaging roughly $50 
million in capacity for any single transaction. From 2016 through 2018, a handful of new R&W insurers looking to 
capture their own share of this growing market emerged. By combining these, and secondary insurers, total 
insurance capacity /aggregate policy limits can reach more than $1 billion for a single transaction. In 2014, the six 
core insurers collectively placed more than 95% of the US R&W insurance limits, an estimated 350 R&W policies 
(see What is Representation and Warranties Insurance - Market Trends), while being staffed with less than 25 
underwriting professionals combined, leaving their skill, expertise and, most importantly, time in high demand. In 
2018, nearly 2,000 R&W policies will be placed. 

Understanding the Differences in R&W Policies 

Regardless of whether a buyer or seller policy is being used, a few points are worth noting.  First, all R&W policies 
are heavily negotiated to match and extend the language and terms of each specific transaction; in other words, 
there is no “one size fits all” R&W insurance policy.  Second, R&W insurance is no longer a late-stage product 
solution.  In fact, it is becoming more common in today’s M&A market for a seller to structure an auction with its 
initial draft of a purchase agreement to prospective buyers that includes language that provides for R&W insurance 
as a replacement for the seller’s traditional indemnification to the buyer (See various structures under 
Representations and Warranties Insurance for the Private Equity Industry - Indemnity Matrix).  Lastly, although a 
seller may initially introduce, and in many cases even pay for a policy, a buyer policy is most often the preferred 
structure since this effectively provides the seller with a cleaner exit and the buyer with enhanced coverage, 
including coverage for seller fraud and an extended survival period. 
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Buyer Policy (Coverage and Terms) 
 

A buyer policy is heavily negotiated to match the terms and definitions, and work “back-to-back” with the indemnity 
provisions.  The objective is to provide coverage beyond what the seller is willing to indemnify against.  This includes 
survival limits (three years for general representations and six years for fundamental and tax representations), 
nominal coverage amounts (“limits”), and other indemnification terms not always easily negotiated (i.e., materiality 
scrapes, definition of damages, etc.).  The buyer’s primary recourse for covered losses (after the retention has been 
satisfied and within the policy limit) is directly toward the insurer and not the seller.  Additionally, as the buyer holds 
the policy, it is provided the benefit of coverage for the seller’s fraud, though insurers typically maintain subrogation 
rights against the seller in this instance. 
 

Seller Policy (Coverage and Terms) 
 

In most instances, a seller policy is most effectively used where a buyer holds the seller to traditional indemnification 
terms under the purchase agreement.  For this reason, a seller policy is generally a backstop to the indemnification 
and/or escrow obligations of the seller under the agreement.  Under a seller policy, the language will typically track 
the indemnification limits under the transaction agreement and the insurer will make the seller whole for covered 
losses after the buyer makes a covered claim against the seller pursuant to the indemnity provisions of the purchase 
agreement.  As the standard seller policy excludes any breaches known by the insured’s deal team, a seller policy 
naturally excludes seller fraud.  In some cases, a seller policy may cover a minority or passive seller where such seller 
can demonstrate to the insurer that knowledge of fraud would not be imputed to him, her or it as a seller.  Because 
a seller policy inherently provides less coverage than a buyer policy, a seller policy is more often purchased when a 
buyer is unwilling to replace, or limit, indemnification obligations through a buyer policy.  The retention under a 
seller policy is borne exclusively by the seller, though in most cases this retention is set far below any escrow, 
thereby reimbursing, or backstopping, any covered losses paid out of the escrow, above such retention. 
 

Role of the Insurance Broker 
 

Since 2013, the growing comfort with R&W insurance as a replacement for traditional indemnification under a 
purchase agreement has moved buyers to use these policies to obtain a more competitive indemnity package and 
has led sellers to use the policies to limit their indemnification under agreements to levels below those traditionally 
provided for by sellers.  Regardless of whether a buyer or seller is driving the process, building the proper R&W 
insurance structure for a particular transaction can be complex (See Strategic Uses of R&W Insurance Policies), and 
the benefits derived from using an R&W policy are best achieved through engaging an experienced R&W insurance 
broker at the very beginning of the structuring of a purchase agreement or at the letter of intent stage. 

The ultimate goal of engaging an R&W insurance professional is to build a policy that allows both buyers and sellers 
to effectively structure the most favorable indemnity terms under the purchase agreement that match up back-to-
back as cohesively as possible with the given policy.  For example, under a $100 million transaction with a 10% 
indemnity cap ($10 million) and a 0.5% buyer basket ($500,000), a seller and buyer may agree to split the cost of a 
$10 million limit insurance policy with a 0.5% buyer basket and 0.5% seller indemnity cap.  The combination of the 
0.5% buyer basket and the 0.5% seller indemnity cap provides for an aggregate 1.0% retention/deductible under 
the R&W insurance policy, with the resulting effect that the seller indemnity has now been dramatically reduced 
from 10.0% to 0.5% (along with any correlating escrow), which allows the seller to receive nearly 99.5% of proceeds 
at the closing (less their portion of the policy premiums).  The mechanics of the indemnity and insurance structure 

https://static1.squarespace.com/static/58cb02b6cd0f68b1a1b7714c/t/5a7b789bec212d0b0d864723/1518041244020/Strategic_Uses_of_Representations_and_Warranties_Insurance_Policies.pdf
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can be dealt with under the transaction agreement in many different ways depending on the intended structure 
and recourse to which a buyer and seller may agree. 

 

R&W policy terms can vary greatly depending on the R&W broker, insurer, and/or the deal team tasked with 
structuring the policy; and enhanced terms under the policies as extended survival periods, materiality scrapes, and 
knowledge definitions can be requested from the insurance broker.  Engaging an R&W insurance broker with 
extensive knowledge and understanding of this market and complementary experience advising on the structure of 
indemnification provisions in purchase agreements (escrows, indemnities, caps, baskets, etc.) is paramount.  It is 
imperative that the R&W insurance broker be able to consult on the benefits of an R&W policy as well as advise 
transaction parties and their outside counsel on the optimal structures, definitions, market terms, and 
corresponding language and notes to help in structuring the right R&W policy.  For further information, see 
Representations and Warranties Insurance: Drafting and Counseling Considerations. 

 

Process - Advising the Client on the Delivery Process 
 

R&W Common Buyer Structure ($100M EV) 

 
$90.0M or 90.0% Proceeds at 
Close ($10M Escrow and/or 

10.0% Indemnity ‘Cap’) 

  
$99.2M or 99.2% Proceeds at 

Close (Escrow & Indemnity ‘Cap’ 
limited to $500k with buyer 

protection now >10.0%) 
 
 
 
 
 
 
 
 
 
 

 

• Absent R&W insurance a purchase 
agreement may have a 0.5% buyer 
basket and a 10.0% seller indemnity 
cap with corresponding escrow 

 • Using the Buyer R&W policy a seller 
can reduce their indemnity Cap and 
escrow down to 0.5% to satisfy a 1.0% 
retention under the policy 

 • This allows sellers to receive far more 
proceeds at closing while also 
eliminating substantial tail or “claw-
back” risk post-Closing 

 • Buyer maintains equal or better 
protection post-Closing with potential 
to ‘add-on’ if they require additional 
limits 

Traditional Indemnity ‘Cap’ / 
Escrow under purchase 

agreement ($10.0M or 10.0%) 

 

R&W Insurance to Replace 
Indemnity ($10.0m or 10.0%) 

• Buyer has extended survival periods of 
3 years for general and 6 years for 
fundamental reps and makes all claims 
beyond the retention directly to the A-
rated insurance company      
 

 Costs of R&W Policy ($300k)   3.0% of $10.0M R&W Limits 

 Indemnity ‘Cap’ & Escrow ($500k) 
  1.0% ‘Retention’ under Policy (Cap + Ded.) 

Buyer ‘Basket’ ($500k)  Buyer ‘Basket’ ($500k) 

Absent R&W Insurance 
 R&W Insurance –  

Replace Majority of Indemnity 
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There are six primary stages to completing the purchase of a R&W insurance policy: 

1. Pre-indication strategy. The buyer, seller or counsel, or all collectively, reach out to an experienced R&W 
insurance broker to discuss parameters of the transaction and the objectives for purchasing a policy. This is often 
done collaboratively with the primary deal team and may take as little as one day to determine the best course of 
proceeding to the indication stage. 

2. Indication. An R&W insurance broker needs each of the following materials to request indications from R&W 
insurers: (a) the most recent version of the transaction agreement (the first draft is satisfactory); (b) a management 
presentation; and (c) audited or reviewed financials of the target company. The R&W insurance broker will send 
these materials to the R&W insurers detailing the specific structures discussed in the pre-indication strategy stage. 
It will typically take three to five days to receive non-binding indications from insurers and for the R&W insurance 
broker to present a comparison of pricing, terms, and suggestions or recommendations. 

3. Underwriting. Once an insurer has been selected, it is paid a nominal underwriting fee (typically between $15,000 
and $30,000) and provided with access to the target’s data-room, third-party diligence reports (i.e., tax/accounting, 
legal, environmental, etc.), and all updated transaction documents and schedules as they become available. Once 
the insurer has reviewed all documents, the insurance broker will organize a diligence call between the insurer, deal 
team, legal representatives, and specialists responsible for each diligence report. Insurers are typically ready for this 
call within one to two days of receiving all materials and access indicated above. 

4. Policy negotiation. Within 24 hours of the diligence call, the insurer will provide the first draft of the insurance 
policy. If there is a previously negotiated insurance policy that is held by the client, broker, or counsel, insurers 
generally accept using it as the foundation of their first draft. The policy language typically tracks the language in 
the transaction agreement. The intended policyholder is also given a chance at this stage to respond or provide 
additional information to the insurer relating to any exclusions that the insurer may have deemed appropriate based 
upon or arising from the diligence call. Once an exclusion has been determined, it is often difficult to convince an 
insurer to remove it completely, although the insurer will consider narrowing the exclusion to the specific nature of 
the item that gave rise to the exclusion (i.e., a single sentence or qualifier within a full representation or a certain 
customer, state, case, etc.). Policy negotiations may take three to five days but are often compressed to meet 
transaction timing as needed. 

5. Binding the policy. Since policyholders generally want or need the comfort of having a policy in place as of either 
the signing or closing date of the transaction, it is common to have a final policy fully negotiated in advance of one 
of those events. On or prior to the relevant date, the policyholder will be provided with a “binder” from the insurer 
that legally obligates the insurer to bind coverage at the time of signing or closing, as applicable, given any previously 
negotiated conditions. Once the insured and the insurer sign the binder, the policy may only be canceled if the 
negotiated conditions to effectiveness have not been met by the applicable deadline. 

6. Issuing the Policy. Generally the policy is issued after it has been fully negotiated and a binder has been signed 
that provides coverage to the insured subject to the satisfaction of the negotiated conditions of the binder discussed 
above – typically 10 to 15 days after closing. These conditions generally include receiving final agreements and 
schedules (closing set), payment of premiums and taxes, and a copy of data-room CDs. Once these items have been 
delivered to the insurer in satisfactory form, the insurer will issue the final policy with an inception date as of signing 
or closing, or as otherwise agreed. 

 
 

 
 
 



 

 
Page 6 of 6 

 

 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
This excerpt from Lexis Practice Advisor®, a comprehensive practical guidance resource providing insight from leading practitioners, is reproduced with the 
permission of LexisNexis. Lexis Practice Advisor includes coverage of the topics critical to attorneys who handle legal matters. For more information or to sign 
up for a free trial visit www.lexisnexis.com/practice-advisor. Reproduction of this material, in any form, is specifically prohibited without written consent 
from LexisNexis. 

 

 Learn more at:  lexisnexis.com/practice-advisor 
  

 

 
LexisNexis, Lexis Practice Advisor and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. 
© 2017 LexisNexis. All rights reserved. 


