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As the use of representations and warranties solutions has become more prevalent, so too have the ways in which 
M&A professionals use these tools.  Generally, an R&W policy should help both buyer and seller expedite a 
transaction by softening laborious negotiations of reps and warranties and corresponding indemnification terms.  
This, in many cases, can streamline negotiations and effectively lead to the consummation of transactions a buyer 
and seller may not otherwise come to terms on. 

Buy-Side Strategy 

Prior to 2013, a buyer primarily used R&W insurance to extend or supplement inadequate indemnities offered by 
the seller.  For instance, a buyer unable to obtain an adequate indemnity from a seller without extensive and time-
consuming negotiation would purchase an R&W policy to bolster the insufficient seller indemnification provided 
under the purchase agreement.  In other cases, a buyer receiving a satisfactory seller indemnity would still seek 
protection when a seller’s future financial reliability to make payments on indemnification claims may be in 
question. 

More recently, buyers have used representations and warranties insurance more strategically.  Specifically, a 
buyer in an auction can offer a more competitive indemnity package by offering minimal (or zero) indemnification 
obligations to the seller post-closing while still obtaining indemnity protection by purchasing a buy-side R&W 
policy.  In today’s market, with estimates of R&W insurance being used in 30% to 35% of US private transactions, 
buyers are likely to be at a competitive disadvantage if they do not consider R&W insurance when structuring a 
bid in an auction scenario. 

The availability of these policies also strengthens a buyer’s bargaining position by providing an avenue to reduce a 
seller’s escrow requirement for an indemnity in exchange for a lower purchase price or other concessions under 
the purchase agreement without significantly shifting the risk allocation to the buyer. Due to the existence of 
R&W policies, if seller has roll-over equity or will remain with the company’s management post-closing, a buyer 
may now pursue recourse for breaches of R&W against a third-party insurer, far more favorable than making 
claims against such management. 
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Sell-Side Strategy 

For sellers the most significant benefits of using an R&W insurance policy are the reduction or elimination of 
indemnities, escrows and corresponding tail liabilities (claw-backs) associated with post-closing breaches of 
representations and warranties.  These benefits mean sellers can be more certain about the scope of their post-
closing liability and allow for the immediate distribution of the purchase price among the sellers upon closing.  
Cutting off indemnity liabilities or escrows on the closing date is particularly important when a sale involves a 
private equity or venture capital firm looking to close out an end-of-life fund and make final distributions to its 
limited partners and/or other investors. 

R&W insurance may also be used to protect a seller that is a passive or minority investor in the target company 
that was not in direct control of the business but is otherwise bound, under joint and several liability, to indemnify 
a buyer under the purchase agreement for breaches of representations by the company or other sellers. 

Distressed asset sellers have also used an R&W insurance solution to effectively “box-in” contingent liabilities, and 
thereby taking troublesome deal items off the table pre-auction, by attaching a policy to their proposed deal 
terms to prospective buyers.  The provision of a robust set of indemnities using an R&W policy to backstop or 
cover potential losses can increase the appeal of a transaction involving distressed assets to a greater number of 
participants and improve competitiveness in a bid process. 

In today’s market, it is now increasingly common for the introduction of R&W insurance to be delivered by the 
seller in the form of a buy-side R&W policy.  The seller will obtain quotes through their broker from the R&W 
insurance markets and the broker will work with the seller’s bankers and lawyers to memorialize the most 
favorable R&W insurance terms in the initial draft of the transaction agreement.  Using this process, Sellers are 
finding a high likelihood of success in a getting a buyer to take the R&W insurance as a pure replacement for at 
least 90% of their traditional indemnity cap absent an R&W policy.  

 

SELLER BENEFITS:  

• Eliminate or reduce escrows and holdbacks 

• Eliminate or reduce indemnification risk and associated tail liability 

• Avoid cost and hassle of dealing with claims, disputes, etc. 

• Distribute capital early to investors and/or close end-of-life fund 

• Protect passive sellers not in control of operating company (e.g. several and joint liability protection) 

• Abbreviate transaction negotiations to achieve a quicker exit 

• Box in looming liabilities to close a transaction 

 

BUYER BENEFITS:  

• Enhance bids by eliminating or reducing sellers indemnity package (limits, escrows, holdbacks, etc.) 

• Extend survival, limits and other indemnity coverage terms concurrent with standard market policy terms 

• Eliminate/reduce complexities of claims made against rollover equity and management 

• Avoid risk of collecting from multiple seller teams and investors 

• Abbreviate transaction negotiations 
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Conclusion 

Regardless of whether a buyer or seller is driving the process, building the proper R&W insurance structure for a 
particular transaction can be complex, and the benefits derived from using an R&W policy are best achieved 
through engaging an experienced R&W insurance broker at the very beginning of the structuring of a purchase 
agreement or at the letter of intent stage. 
 
For more information, see Selecting the Right Representations and Warranties Insurance Policy – Role of the 
Insurance Broker. 
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