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Objective 
 

Representations and warranties insurance (also referred to as reps and warranties insurance, RWI, R&W 
Insurance, warranty and indemnity insurance, or WI insurance) is designed specifically to cover losses resulting 
from unknown breaches for all of a seller’s representations and warranties in a private acquisition agreement.  
Although R&W insurance can be used in a variety of scenarios, it is used primarily to achieve one of three main 
objectives below.  

1. To supplement a buyer’s existing indemnification limits (i.e., indemnity cap, survival periods, etc.) 

2. To provide coverage to a buyer in lieu of traditional indemnification limits, essentially replacing a buyer’s 
remedy for breaches related to representations and warranties under the purchase agreement 

3. As a means of backstopping a seller’s existing escrow/indemnification obligation to the buyer 
 

Scope of Coverage 
 

R&W insurance is generally meant to cover breaches of all general and fundamental representations and 
warranties within a purchase agreement (e.g., misstated financials, unknown third-party claims over intellectual 
property, failure to obtain environmental permits, etc.), which are unknown to the buyer’s deal team at the time 
of execution of the agreement. Additionally, pre-closing tax indemnities are generally covered, but only to the 
extent the seller’s financials are incorrectly calculated in regard to such taxes, not for failure to collect from seller. 
Finally, and most importantly, a typical buy-side policy does provide the Buyer with the benefit of coverage for 
seller fraud. For the difference in coverage on Buyer’s and Seller’s R&W policies see Selecting the Right R&W 
Insurance Policy – Understanding the Differences in R&W Policies. 
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Lexis Practice Advisor® offers beginning-to-end practical guidance to support attorneys’ work in specific legal practice areas. Grounded in the real-
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addition, Lexis Practice Advisor provides everything you need to advise clients and draft your work product in 14 different practice areas. 
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Exclusions 

A handful of items are uniformly excluded under a typical U.S. R&W insurance policy.  These common exclusions 
include the following: 

• Breaches of which a member of the deal team had actual knowledge before the inception of the policy 

• Any items listed on the seller’s disclosure schedules 

• Purchase price, working capital, or other similar post-closing adjustments (assuming none were a direct 
result of a breach) 

• Breaches relating to covenants or post-closing statements 

• Unfunded or underfunded benefit plans 

• Asbestos or PCBs, although environmental coverage is otherwise generally available from most insurers 

In addition to the above-mentioned exclusions, a standard limitation under a typical R&W insurance policy, which 
is worth noting, is the concept of the retention.  A retention is essentially a deductible (usually borne between 
both the buyer and seller) whereby the insurer does not pay losses until the retention has been met, and then 
only up to the purchased limit. How a retention is to be split between a buyer and seller can vary greatly, but 
generally most insurers want to make sure that both sides have some degree of “skin-in-the-game” through some 
form of buyer basket and seller indemnity cap, or similar mechanics. See Selecting the Right R&W Insurance 
Policy. 
 

Market Trends 

R&W insurance solutions have been available for more than 10 years. However, within the last five years their use 
in the United States has increased exponentially. In 2016, an estimated $28 billion of insurance capital was issued 
in the U.S. R&W insurance market, nearly four times that of 2013 and more than nine times that of 2012; and that 
number is on pace to break $40 billion per year by the end of 2017. Many leading M&A professionals have now 
had years of experience with these solutions and are confident that this upward trend is likely to continue beyond 
2017, with R&W insurance becoming a more standard tool for providing indemnity protection for buyers 
alongside the more traditional remedies found under ordinary private transaction agreements. 
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Several factors have contributed to the overall growth of the R&W insurance market in the United States. First, 
over the past five years, greater efficiency in the underwriting process has dramatically reduced the amount of 
time necessary for obtaining a policy – now approximately seven days.  Second, in this same five-year period, the 
cost of R&W insurance in the United States has dropped by more than 50%, with today’s rates at just 2% to 4% of 
the total policy limit.  Third, most M&A professionals are now more than familiar and confident with R&W 
insurance as an equal (or better) replacement for a seller’s traditional indemnification under the purchase 
agreement.  Most legal and financial M&A professionals have used R&W insurance solutions over the past 18 
months and are now routinely using their own forms of R&W policies that they have negotiated previously with 
certain insurers.  Moreover, the current insurance market driving these solutions is staffed in large part by former 
M&A lawyers, who understand and are conditioned to work in M&A deal timeframes, which has well-positioned 
the R&W insurance market for accelerated growth. 
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